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OT1OopouHBIH Tan
3aganus (10-11 knaccer)

3apnanue 1. Ilpeocmasevme cebe, umo na100u 6 Oyoywiem 2ayo0Ko
pazouaposanuce 6 uoee npae u c60000 uen06eKa 6 mom euoe, 8 KOMmopom OHu
cooepicamces 8 HACHMOAUEe 6PeMs 8 OCHOBHBIX UCHIOYHUKAX MEHCOYHAPOOHO20
(nyonuunozo) npasa u Koncmumyyuax muocux cmpan mupa (6 mom qucne u 6
Koncmumyyuu P®). Henonamuo kem u Kko2oa enepevie 0vl1a 8bICKA3AHA UOes 0
Hecoomeemcmeuu npas u c60000 4eyl06eKa e2o eCmecmeeHHbiM NOMPEeOHOCMAM
u Kayecmeam (Komopvle mpeodyiom RNPUHAHUA U 3AWUMbBL CO CHIOPOHDBI
20cyoapcmea). Ho ImMa uodes NOAYUUIA ROOOEPHCKY 8 WUPOKUX C/10AX HACENCHUS
U npuodpena ceoux aAKMUGHBIX CHOPOHHUKO8, 6 MOM Hucile cpeou
00uecmeeHHbIX deamenell u oelicmeyruiux noaumukos. Tax, nanpumep, uoes
dopmanvnozo pasencmea npeodpazoevieanacs 6 hopmanvHoe HEPAGEHCHEO, YMO
6NOJIHE eCMeCcmE8eHHO ¢ MOUYKU 3PDEHU OAHHBIX «NPABOBHIX PEBOIIOUUOHEPOB),
nOmMoOMy Ymo 100U 6000uie-mo paznvie U 00bLEKMUBHO (N0 C6OUM NPUPOOHBIM
Kauecmeam u COUUATbHOMY NOJI0ONCEHUI0) HEPABHbL NO OMHOUIEHUI0 OpYZ K
opyzy, c1ed006ameIbHO, UMEHHO IMO HEPAGEHCME0 CMOUM 2apaHmupoeams u
sawguuiams. Ilpagy na dcusnv npomugonocmaguiu «oonee ecmecmeeHHoe)
npaeo Ha cMepmb, NOMOMY YMO JHCU3Hb Ye068€eKaA 3auiUaemca 20cy0apcmeom
6ecomMa YCN06HO U JNUWUMBCA €€ MOMNCHO 6 JI000IU MOMEHm, a4 2apaHmuu
O00CHMOIUIHOI cMepmu ¢ npedoCmasieHuem 603MONCHOCMU, Hanpumep,
CamocmoamenvbHo20 6vlo6opa cnocooda yxo0a u3 IHCU3HU, 20Pa300 0o.1ee
akmyanvhol. Ilpagy HnHa c60600y u  JIUYHYIO ~ HENPUKOCHOBEHHOCHLb
NPOMUBONOCMABUNU NPABO HA HECE0000y U JTUYHYIO (HPUKOCHOBEHHOCHIbY,
HOMOMY YMO 8 COBPEMEHHOM MUpe Pa3ymHee 3auiuuiams O0CO3ZHAHHBLIL 6blOOD
yejoeeKka 6 GONpPoOcax ceoeil ce0000bl UIU Hece0000bl, 3aAU{UMbL OM
HACUIbCMBEHHBIX AKMO8 Ulu HAobopom.

Apeymenmuposano omeemvme na ciedyrujue eonpocwvl: Cywecmeyem iu
I0puUOUYecKas 603MONCHOCHb 6ONJIOMUMb (8bIPA3UMb) OAHHbBIE UOEU 6 meKCme
Koncmumyyuu Poccuu? Kakue nocinedcmeus nogiexym 3a coooii 0annvle uoeu,
eciu, npPeononoHcUms, Ymo OHU 6ce-maKu Hailoym ceoe evipadicenue (0yoym
eonnouienst) 6 poccuiickoii Koncmumyuyuu?

MakcuMaJIbHOE KOJIN4YecTBO 0aL10B -50 0a/1710B

OTeet: B 3a1annu BEIpOXKEHBI 3 HJICH, KOTOPBIC PACXOATCS C MOJOKECHUSIMU
Kouctutyuu Poccun v MeXTyHapOIHBIX JOKYMEHTOB O TIpaBaxX 4eIOBEKa.

1. «Hoes_chopmanvrnoco pasencmea npeobpazosviéanacs 6 hopmaibHoe
HepaseHcmeo, YTO BIIOJHE €CTECTBEHHO C TOYKH 3pPEHUS JaHHBIX «IPaBOBBIX
PEBOTIOIIMOHEPOBY, TOTOMY UYTO JIFOAM BOOOIIE-TO pa3HbIe M 00BEKTHBHO (10 CBOUM




MPUPOAHBIM KadeCTBAaM W COITMAIBHOMY ITOJIOKEHHUIO) HEpPaBHBI 10 OTHOIICHUIO
JIpYT K OpYTy, CIAEAOBATEIHHO, MMEHHO 3TO HEPABEHCTBO CTOUT TapaHTHPOBATH U
3aIAIIATEY.

2. «lIpasy na srcuznb npomusonocmasuiu «boaee ecmecmeennoey npaso
Ha cMmepmb, TIOTOMY 4YTO XH3Hb YEJIOBEKa 3aIlHINASTCS TOCYJapCTBOM BEChMa
YCJIOBHO U JIMIIUTHCS €€ MOXKHO B JIFOOOM MOMEHT, a 2apanmuu TOCTOMHON CMEPTH
C TPEIOCTaBICHUEM BO3MOXKHOCTH, HANPHUMED, CAMOCHOAMENbHO20 8bl00pA
cnocoba yxooa u3 HCcu3Hu, 20pazoo boJiee aKkmyaibHbly.

3. «IIpasy Ha 60000y U JIUYHYIO HEeNnpuUKOCHOBEHHOCH1b
NPOMUBONOCMABUNU NPABO HA HeC80000Y U TUUHYIO «NPUKOCHOBEHHOCHIb)Y , TIOTOMY
YTO B COBPEMCHHOM MHPE pa3yMHee 3alllUIaTh OCO3HAHHBIM BBHIOOp UYEIOBEKA B
BOIIPOCAX CBOCH CBOOOIBI HJIM HECBOOO/IbI, 3alIIUTHI OT HACHIIBCTBEHHBIX aKTOB HIIH
Ha000pOT».

o Cywecmsyem — au  10pUOUYECKas  B03MONCHOCHb  BONIOMUNMDb
(6vipasums) Oannsle udeu 6 mexcme Koncmumyyuu Poccuu?

OTBeT Ha BOIIPOC:

B Bompoce noapa3zymeBaroTCs CleayIONIe HICH:

1.hopmanvroe pasencmeo npeobpazosams 8 popmaibHOe HEPABEHCMEBO,

2. npaso Ha JHCU3Hb 3aMeHUmMb Npasom Ha cmepms (Cys Mo GOpMYyIUPOBKE
3aJlaHds TOJi MPaBOM Ha CMEPTh HMMEETCS B BHUAY BO3MOXKHOCTH 4YEJIOBEKa
CaMOCTOATENILHOTO BBIOpaTh CMoco0 yXoJa W3 KU3HHU, KOTOPYIO JIOJDKHO
rapaHTUPOBATh TOCYIAPCTBO),

3.npagy Ha c60000y U IUYHYIO HENPUKOCHOBEHHOCHb NPOMUBONOCMABUNb
npago Ha Hec80600y U TUYHYIO NPUKOCHOBEHHOCD.

Opuandeckoit BO3MOXKHOCTHM  BBIPA3uWTh JaHHBIE HWJEU B  TEKCTE
nercrByromied Koncturynmun PO wem, ecaum TONBKO HE TOABEPIHYTH €€
nepecmompy, TO €CTb, - IPUHATH HOBYI0 KoHCTUTY1IHIO.

B mnocnegnem ciydae mnpenjaraemble «pPEBOJIOLMOHEPAMUY» H3MEHEHHUS
OynyT BHOCUTBCS B TiaBy 2 KoOHCTUTyIMHM, a UMEHHO: B 4acTh | cratbu 19
Konctutynuu («Bce paBHBI IEpell 3aKOHOM U CyJIoM»), B 4acTb | crtatbu 20
(«KaXIIbI MMEET MPaBO Ha KU3HbY»), B 4acTh 1 crathu 22 («IpaBo Ha CBOOOIY H
JUYHYIO0 HEIPUKOCHOBEHHOCTHY ).

[lepeuncneHHble TOJOKEHUSI MOXHO HW3MEHUTh TOJBKO B PE3yJbTaTe
nepecMoTpa KOHCTUTY1IMU, TOCKOJIBKY COMIacHO cTaThe 135 BHECEHHE N3MEHEHUN
B 1oJ10keHUs TJ1aB 1,2 1 9 KoHCTUTYIMH OCYIIECTBIISIOTCS B MOPSAKE EPECMOTPA.
Mexnay TeMm, mpaBuia NEpPEeCMOTpa, MPETyCMOTPEHHBIE YMOMSHYTOM CTaThel
Konctutynuu, mnpeanonaraioT co3blB KonctutynronHoro CoOpaHus, KOTOpOe
J1M00 MOATBEPKIAET HEM3MEHHOCTh KOHCTUTYyIMH, MO0 pa3padaThiBaeT MPOEKT
HoBOM. KoHcTutyrmmonnoe CoOpaHue MOXET OBITh CO3BAaHO HCKIIOYHUTEIHHO Ha
OCHOBE (peiepaIbHOTr0 KOHCTUTYIIMOHHOTO 3aKOHA, KOTOPBIH J10 CUX MOP HE IPUHSIT.
Imo nepsoe npenamcmsue Ha nymu K nepecmompy Koncmumyyuu.

Kpome Toro, Ba’kHO UMETH B BUJY, UTO €CIIH «PEBOJIOLUOHEPHD) 3ayMAIOT
u3MeHUTh B KOHCTUTYIIMM TOJNBKO YyKa3aHHBIE TPU TOJIOKEHHS, TO 3TO OyIeT




MPOTUBOPEUYHUTH JAPYIMM €€ CTaThiAM, B OCOOEHHOCTH - 4acTh 2 ctatbu 16 (rme
YCTaHOBJICHO, YTO HUKAKHKE MOJ0KeHUA KOHCTUTYIMY HE TOJKHBI IPOTHUBOPEUYNTD
OCHOBaM KOHCTUTYIMOHHOTO cTposi Poccun). To ecTh mojiokeHusiM epBOM Ti1aBbl
Konctutynuu. A pedopmupyemble cTaTbd TIJaBbl 2 OYEBUAHO OyayT
IIPOTUBOPEYUTh OCHOBAM KOHCTUTYLHOHHOIO CTposi. B dactHOocTM - cTathe 2
KoHcTuTyum, riae ykazaHo, 4TO YEJIOBEK, €ro MpaBa U CBOOObI SIBJISIFOTCS BBICILIEH
LEHHOCTBIO, a MPU3HAHHE, COOJIOJECHUE M 3alluTa NpaB M CBOOOJ 4YEJOBEKAa U
rpakJaHuHa— OOS3aHHOCTH TOCYJapCTBa. B 5710l CBSI3M Ba)XXHO MPHUHSTH BO
BHUMAaHUE, YTO co3faTeiasiMu KOHCTUTyIMy MMENNUCh B BULLY UMEHHO me npasa u
c680000bl, Komopvle Yoice cooepoiicamcia 6 Koncmumyyuu M MEXKTYHAPOIHBIX
JOKYMEHTaxX O IpaBax YeJIOBEKA, & HE N3MEHEHHBIE «PEBOJIIOLIMOHEPAMI) «IIPaBa
Ha000poT». M0OXHO, KOHEUHO, BOOOPA3UTh, UTO MPEJIOKEHHBIN MepedeHb «KOHTP-
npaB» OylneT BKJIIOYEH B TEKCT HOBOW KoHCTuTynuu, W mepByro TIJIaBy TOXKe
MIOABEPTHYT IMEPECMOTPY, HO TOTAA ACHCTBHS «PEBOJIOLUOHEPOB) INPUBENYT K
koH(pukTy HOpM KoHctutynmuum Poccum ¢ HOpMaMu MeEXIyHapOJHOTO IpaBa,
00s13aTeNbCTBA MO COOJIIOIEHUIO KOTOPBIX Poccust mpuHsiia Ha ceOsl.

o Kakue nocneocmsus nosnexym oaumvie udeu, eciu npeononodCums,
Ymo oMU HaAUdym ceoe gvlpadiceHue 8 poccutickot Koncmumyyuu?

OTtBeT Ha Bonpoc:

1. BO3HUKHYT MPOTUBOPEUHS MEXKAY MOJIOKEHUSIMU rIaBbl 1 «OCHOBBI
KOHCTUTYLIMOHHOTO  CTpPOsl» W IJIaBpl 2, HOPMBI KOTOPOW MOMEHSIU
«PEBOIOLMOHEPB» (00 ITOM yke ObUIO CKa3aHO B OTBETE Ha IMEPBBIA BOIPOC
3a7aHus).

2. B rmaBe 2, ecnu «peBOJIIOUMOHEPBD) HE U3MEHAT €€ COJEpkKaHue,
MPUBES €r0 B COOTBETCTBUE C BBEJACHHBIMH «KOHTP-TIPABAMMW», TAKKE MOSABSATCS
IIPOTUBOPEYHS MEKIY CTaThIMH. Tak, B 4aCTHOCTH, CTaTbel 17, yCTaHOBJIEHO, UTO
B Poccuiickoii ®enepauuy NpHU3HAIOTCS U TapaHTUPYIOTCS MpaBa U CBOOOIBI
YyeJoBeKa M TpaxJaHWHA COTJIACHO OOIICNpPU3HAHHBIM MPUHIMIIAM W HOpPMaM
MEXIyHApOJHOrO0 TpaBa (KOHTp-MpaBa UM MPOTHUBOpEYAT), OCHOBHBIC MpaBa U
CBOOO/IBI UETTOBEKA HEOTUY K/Ia€Mbl U IIPUHAJJICKAT KAXKIOMY OT POKIEHUS (KOHTP-
IpaBa HApYyIIAIOT JaHHBINA MPUHIINIT); OCYIIECTBIECHUE MPaB U CBOOO] YeJIOBEKa U
rpakJaHuHA HE JOJHKHO HapyllaTh MpaBa M CBOOOMBI JIPYTUX JUI[ (€CITU KOHTP-
mpaBa OyIyT MCTOJIb30BaHbl, TO TAKOTO POJia HAPYIIIEHUS BOSHUKHYT, K IPUMEPY —
Gopmanvroe nepageHcmeo — 00513aTEABHO HAPYIINUT IIPaBa APYTHUX JIMII).

3. bynyr Hapymensl yactu 1 u 2 crtatbu 55, yCTaHOBUBILEWU, YTO
nepeuncnenue B Koncturynuu Poccuiickoii deneparii OCHOBHBIX MPaB B CBOOOS
HE JIOJKHO TOJIKOBATbCS KaK ompuyanue uiu ymaieHue Jpyrux o0nenpu3HaHHbIX
npaB U cBOOOJ uUenoBeKa M rpaxaaHuHa. [lociennee HenmpeMeHHO MPOU30MUIIET B
pe3ynbTare MOSABJICHUS «KOHTP-TIpaB». B TOW ke cTaThe yCTAHOBJIEHO, YTO B
Poccuiickoit ®denepanyu HE OMKHBI HM3aBaThCS 3aKOHBI, OTMEHSIONIME WU
yMaJSIoOIMe MpaBa U CBOOOJABI 4YeIOBeKa W rpaxaaHuHa. OIHAKO MEPECMOTP
KOHCTUTYIIMM M BKJIIOUEHHE B HEE «IpaB HA00OPOT» CTAaHET aKTOM OTMEHBI U
YMQJIEHUSI MHOTUX KOHCTUTYIMOHHBIX IPAB.




4, KpoMe TOro BO3HUKHYT IMPOTHUBOPEYMS MEXKIY «KOHTp-TIpaBaMu» U
EBporeiickoit KOHBEHITUEH O 3alllUTe IIpaB yesloBeka U 0CHOBHBIX cBoOo (EKIIY -
npunsaTa B Pume 04.11.1950, patudunmponana u neictsyet B Poccuu ¢ mapta 1998
roja).

Ecmu nonyctuts, uro n3 KoHcTuTyuu B pe3ysibTaTe nepecMoTpa yCTPaHST
MIOJIOKEHHUST O TOM, YTO OONICPU3HAHHBIC TTPUHITUIIEI K HOPMBI MEXTYHAPOIHOTO
MpaBa, a TAKXKE MEXKIYHapOJHbIE AOTOBOpHI Poccuiickon denepannu ABISIOTCA
COCTaBHOM YacThIO €€ MpaBoBOi cucTeMbl (4. 4 crateu 15), To neiictBue EKITY
COXPAHUTCSI HA TEPPUTOPUM HAIIECH CTPaHbl 1O MOMEHTA JIEHOHCALIMH JIOKYMEHTA.
N naxe, ecnu Poccust geHoHcupoBaia Obl 3Ty KOHBEHIIMIO, TO COTJIACHO YacTu 2
cratbe 58 EKIIY Takoe pemieHue He 0cBOOOAMIO Obl CTpaHy OT 00S3aTENLCTB B
OTHOUIIEHUH JIF0OOr0 JEHCTBUSI, COBEPIICHO TOCYAapCTBOM IO JAThl BCTYIUICHUS
JICHOHCALINH B CUITY.

Hensiii psig Hopm EKIIY Haxogutcss B mpsiMOM NPOTHBOPEYHUM C «KOHTP-
MpaBaMmuy Mo MPEINOIOKEHHUIO, BHECEHHBIMU B KOHCTUTYIIHIO.

B uvactHOCTH, paBo Ha ku3Hb (cTaThs 2 KoHBeHIMM) OyAeT HAXOIUTHCS B
MPOTUBOPEUYNH C «IPaBOM Ha cMepTh». KOHBEHIMS yCTaHOBUJIA, YTO IPaBO
Ka)XJIOTO JIMIIa Ha )KU3Hb OXpaHseTcs 3aKOHOM. HUKTO HE MOXKET ObITh YMBIIICHHO
JIVIIECH XWU3HU MHAYE KaK BO HCIOJHEHHE CMEPTHOTO MPUTOBOPA, BEIHECEHHOIO
CyAOM 32 COBEpPUICHHE TMPECTYIUICHUS, B OTHOLICHUH KOTOPOTO 3aKOHOM
MPEAYCMOTPEHO TaKOe Haka3zaHue. B yactu 2 TOM K€ CTaTbU MPETyCMOTPEHO, YTO
JUIIEHUE )KU3HU HE paccMaTpUBAETCs KaK HapyILLIEHHE HACTOSIIEH CTAaThU, TOJIBKO
B Clly4yasiX, KOTJla OHO SIBJISICTCS pe3yJbTaTOM aOCOJIOTHO HEOOXOIUMOTO
MPUMEHEHUS CUJIBL: JIJISL 3aIlUTHI JTFOOOTO JIMIIA OT MIPOTUBONPABHOTO HACUIIUS; JIJIS
OCYIIECTBJICHUSI 3aKOHHOTO 3aJIep)KaHus WM TMpeJoTBpalleHus mobera IuIa,
3aKJIIOUEHHOTO TOJ CTPaXXy Ha 3aKOHHBIX OCHOBAHMSAX; ISl TOJABJICHUS, B
COOTBETCTBUM C 3aKOHOM, OyHTa Wiu MATexa. llepedueHb 3TUX HCKIIOYEHUNH —
3aKpBITBIA. [lpu smom npaso Ha oHcuznv, capaumupyemoe Koneenyueti, e
npeononazaem B603MONCHOCU 8bl00pA UeN08eKOM CHocoba yxo0d U3 HCUSHU.
['ocynapcTBa, mojamucaBiive W paTU(DUIIMPOBABIINE KOHBEHIUIO, 0053)10MCs
npeoocmasums 2apanmuu O JHCU3HU, a He Ol YX00d U3 Hee, 4YTO SIBHO
MPOTUBOPEUUT 3aMBICTY peopMaTOpPOB MO MPEAOCTABICHUIO MPaBa HA CMEPTh.

«ITpaBo Ha HecBOOOAY W JIMYHYIO MPUKOCHOBEHHOCTH», H300pPETEHHOE
pedopMaropamMu, HAXOIUTCS B MPOTUBOpeunH co ctaThel 5 Konsennuu «IIpaBo Ha
CBOOOJy ¥ JIMYHYIO HENPUKOCHOBEHHOCTHY», YCTAHOBUBIICH MpEICHbl JUIs
WHTEPBEHIIMN TOCYyJapcTBa B 00JIaCTh CBOOOBI M TUYHOW HEMPUKOCHOBEHHOCTHU
yenoBeka. CoriacHo dactu | JaHHOW CTaThll HUKTO HE MOXKET OBITh JIMIICH
CBOOO/II MHAYE KaK B 3aKPHITOM TEPEYHE CITy4yaeB, TOMMEHOBAHHBIX B CTAThE U B
MOPSAKE, YCTAHOBIIEHHOM 3aKOHOM.

«IlceBmo-mpaBOo» Ha HEPABEHCTBO, MPUIYMAHHOE «PEBOJIIOIMOHEPAMMY
MPUBEAET K HapylIeHUIo ctatbu 14 KoHBeHIIMHM, 3aNpeliaronie TUCKPUMUHALUIO
M0 MPHU3HAKY TM0JI1a, pachl, IIBETA KOXKH, SA3bIKA, PEIIUTUHU, TOJTUTUUYESCKUX WU UHBIX
yOeKIeHU M, HAITMOHAIBHOTO WJIA COIIMATILHOTO MPOUCXO0XKACHUS, MPUHAIIIC)KHOCTH
K HAIMOHAJBHBIM MEHBIITMHCTBAM, UMYIIECTBEHHOTO MOJIOKEHUS, POXKIACHUS WU
IO JIFOOBIM UHBIM ITPU3HAKAM.



Bce st pedopmbl B wuTOre nmnpuUBENyT K HApYyIICHUIO 3ampera
37I0ynoTpeOIeHUs MpaBaMU, yCTaHOBJIEHHOro cratheil 17 KoHBeHluu, KoTopas
IJIACUT: HUYTO B HACTOsIIE KOHBEHIIMN HE MOKET TOJIKOBAThCA KaK O3HAYaIoIIIee,
91O Kakoe-mmbo ['ocymapcTBO, Kakas-muOO Tpymma JIMIl WU KaKoe-THOO JIUIIO0
MMEET MPaBO 3aHUMAThCA KAKOW Obl TO HU OBUIO JEATEIbHOCTHIO MM COBEPIIATH
Kakue Obl TO HU OBUIO NIEHCTBHSI, HAIIPABJICHHBIC HA YIIPa3IHEHNE TIPaB U CBOOOT,
MPU3HAHHBIX B HAcTOsMIeH KoOHBEeHIIMM, MM HAa WX OTpaHWUYEHHUE B OOJBIICH Mepe,
4YeM 3TO MpenycMarpuBaeTcs B KoHBeHIIMY.

Kpome Toro, BBeieHUE «KOHTP-IIpaB» B KOHCTUTYLHIO CTAHET UCTOYHUKOM
*ano0 Ha HapyIIEHUS PEIICHUSIMH TOCYJapCTBEHHBIX OpraHoB Poccuiickoi
Oeneparun (cynoB) mnonoxkeHuit KouBenruu. CootBerctBeHHo - ECIIY
(EBpomnetickuit Cya mno IlpaBam YenoBeka), oOecreyMBAIOMIUNA 3alIUTY HOPM
KouBennuu, Henz0exHO OyAeT NMPUHUMATh MOCTAHOBJIEHUS MPEAIoJararonme
CIIpaBEUIMBBIE KOMIICHCAllMM TrpaxiaaHam Poccun 3a HapylleHue IIpas,
rapantupyembix Konsenunueii (ct. 46).

CornacHo manHo#l ctathe, eciu Cya OOBSABISIET, YTO HMEJIO MECTO
HapymieHue KonBenuuum wim IIpoTOKOJIOB K HEW, a BHYTpeHHee IpaBo Poccum
JIOITYCKAaeT BO3MOKHOCTh JIMIIb YAaCTHUYHOTO YCTPAHECHUS IMOCIEICTBUN 3TOTO
HapyuieHusi, To CyIoM MOXET ObITh NMPHUCYXKJCHA CIpaBeIIMBasi KOMIIEHCAIINIO
notepneniieid cropone. Ilpuuem, Poccus gommkHa OyAeT HCHOJNHATH B
00s13aTEIbHOM MOPSAKE OKOHYATeNIbHbIE TocTaHoBIeHUs Cya 1o Jo0omy Jieny, B
KOTOPOM OHa SIBJISIETCSI CTOPOHOU. Eciuy ke OoHa 3TOro He chenaer, TO COrjacHO
yactu 4 Toil ke ctatbu Komurer MunuctpoB CoBera EBponbl MOXET HNPHUHSTH
pelieHre 0 IpUMEHEHUE Mep, KOTOPbIE JOJIKHBI TOOYAUTH K UCTIOTHEHUIO PEIICHUN
ECIIY (manpumep, mrpada) B oTHOmeHun Poccun.

B aTOl CBSA3M CTOMT TaKK€ OTMETHUTh, YTO €CIIA «PEBOJIOLMOHEPBD» HE
M3MEHAT cTaThio 79 neiictByromer Koncturyuuu Poccuu, rjie yCTaHOBJIEHO, YTO
PELICHUSI MEXTOCYIapCTBEHHBIX OPraHOB, MPUHSITHIE HA OCHOBAHUU IOJOXKECHUU
MEXIYHApOIHBIX J0roBopoB Poccuiickoir dPenepani B HMX MCTOJIKOBAaHUH,
npotuBopevamieM Konctutynmn Poccuiickonn  @enepanuu, HE  MOIJIEkKaAT
ucnongHeHuo B Poccuiickoit deneparuu, TO yKa3aHHAs CTaThsl O0ECHEUUT UM
BO3MOXKHOCTh  HeucnonaHeHus mnoctaHoBiaeHuit ECIIYU, Haxogsgmuxcsa B
MPOTUBOPEUHNHN C «ICEBAO-NpaBaMmu». HeucrnogHeHue TaHHBIX MOCTAHOBJIEHUMN
MOXXET OBITh PACIEHEHO MEXIYHAPOJIHBIM COOOIIECTBOM HE TOJNBKO  Kak
npotuBocTtosinue ECITY, HO W Bcell €BpONMEMCKON CHUCTEME MpaB YeEJIOBEKa,
ocHoBanHoM Ha EKIIY.

Kpome TOro, kax wu3sBecTHO, cTaThid 26 BeHCKONW KOHBEHIIMH O IpaBe
MEXTyHApPOAHBIX 10TOBOPOB (IIpunsama 23 mas 1969 2o0a) npedycmompena, umo
KOKJIBIW JTeUCTBYIOUNA oroBop (a 3HauuT u KoHBeHIUs) oOs3aTesieH IJisi ero
YYaCTHUKOB (ClieIoBaTe€IbHO — W i1 Poccun) M JOJDKEH MMM JT0OPOCOBECTHO
BBINIONHATHCS. [Ipn 3TOM, cornacHo crarbe 27 ToW *e€ KOHBEHUMN y4YacTHUK HE
MOKET CChUIAThCS Ha TIOJOXKEHUS CBOEr0 BHYTPEHHErO0 MpaBa B KAadyeCTBE
ONpaBlaHus Il HEBBINOJHEHUS UM AoroBopa. OJHAKO yKa3aHHOE MPaBUIIO
JNEUCTBYET C Y4YETOM CTaTbu 46, Te ONPENETIEHO YTO TOCYJapCTBO HE BIIPABE
CCBUIATHCA HA TO 00CTOATENHCTBO, YTO €r0 COIIACHE Ha 005S3aTeNbHOCTD JIJISl HETO



JIOTOBOpa OBLJIO BBIPAXKEHO B HAPYIIEHWU TOTO WM HMHOIO IOJOXEHHUS €ro
BHYTPEHHETO IpaBa, KAaCAIOMIErocsi KOMIIETCHIIMH 3aKJ04aTh JOTOBOPHI, KaK Ha
OCHOBAHME HECHCTBUTEIBHOCTH €0 COTIacHsl, €CIU TOJIBKO JAHHOE HAPYIIICHHUE HE
OBLJIO SIBHBIM M HE KacajoChb HOPMBI €ro BHYTPEHHEro IIpaBa 0CO00 Ba)KHOIO
3HAYCHUA. SIBHBIM NPU3HAETCS TaKOE HapyUIEHHE, KOTOpPOoe OyneT OOBEKTHUBHO
OYEBHJIHBIM Il JIIOOOrO0 TOCYyAapCTBa, JACHCTBYIOLIErO B 3TOM BONPOCE
JOOPOCOBECTHO U B COOTBETCTBHH C OOBIUHOM MPAKTUKOM.

VYyactHukn OnuMiuazsl B CBOEM OTBET MOTYT MPEACTaBUTh U JAPYTYIO
HO3UIMI0 [0 BONPOCY COOTHOLIEHHS «IpaB HAaoOOpOT» C HOpMaMmu
MEXIyHapOJHOIO TpaBa M BCEHl CHUCTEMOM €BpPONMEWCKUX NPAaBOBBIX U
IYMaHUTapHBIX LIeHHOCTeN. [Ipu BriojiHE BO3MOXKHO UCXOAUTH U3 TOTO, YTO TAKOTO
IPOTUBOpPEUMs WIM HE OyAeT BOBCE JMOO OHO OyJET HE CTOJb OCTPBHIM (KakK 3TO
YKa3blBAJIOCh BbIIIE). TaKyl TMO3HMIMI0 MOXKHO apryMEHTUpPOBaTh TEM, YTO
MCTOPUYECKH COAEPKAHUE U CMBICI €CTECTBEHHBIX MPaB U CBOOO/I YEIOBEKA HOCHI
U3MEHSEMBIN XapakTep. 'oBopuTh 00 HEU3MEHHOM BO BPEMEHU M YHHBEPCAIBHOM
XapakTepe mpaB ¥ CBOOO/1 YeoBeKa ObLIO ObI OIITMOOYHO (K TOMY K€ MEPUOIUIECKU
NEepeUYeHb TAaKUX MpaB AONONHsUICS). [103TOMy BHOJHE BO3MOMKHO MOSBJICHHE B
OyIoylleM «HOBBIX TIpaB» M UW3MEHEHHE CMBICIAa M COJAEpKAHUS HbBIHE
CYLIECTBYIOIIMX MpaB U CBOOOJ 4YelIOBEKa HA IOYBE WM3MEHEHMs IIEHHOCTHBIX
OPUEHTHUPOB M MHUPOBO33peHus roAcil. Ha camom nene, B I1aHE MBICIEHHOTO
JKCIEPUMEHTa (a MpEACTaBlICHHAs U PEUICHUs 3ajada SIBJSIETCS, OYEBUJHO,
MBICJIEHHBIM 3KCIIEPUMEHTOM ) HENb351 UCKIIIOYATh, UTO B OyAyIIEM IPABO HA XKU3Hb,
IpaBO Ha CBOOOJY M JMYHYIO HENPUKOCHOBEHHOCTh OyJE€T MOHUMAThCS UMEHHO
TaK, KaK 3TO MPEJCTaBJICHO MTPABOBBIMU PEBOJIIOLIMOHEPAMU B «IIpaBax Ha000pOT»
(TO ecThb 1O/ MPaBOM Ha KU3Hb OyJeT NOHUMAThLCS FapaHTUpyeMas roCy1apCTBOM
BO3MOKHOCTb PACIOPSIKEHHUS] CBOEH KW3HBIO, B TOM YHUCJIE B BOIpocax €€
MpeKpalieHus mo COOCTBEHHOW BOJIE U T.J., @ O] MPaBOM Ha CBOOOY W JIMYHYIO
HEMTPUKOCHOBEHHOCTh 0Yy/I€T MOHUMAThCSI BO3MOKHOCTD UEJIOBEKA PACTIOPSKATHCS
¥ yIPaBJIATh 3TUMH OJlaraMu 10 CBOEMY YCMOTPEHHUI0), a (pyHIaMeHTaIbHas uies
(bopMalIbHOTO PaBEHCTBA BOBCE YTPATUT CBOE HOPMATHUBHOE 3HAUECHHE.

OtBeTbl y4acTHUKOB OJIMMIIMABI OIEHUBAIOTCS KIOPU C TOYKH 3pPEHUs
MOJIHOTHI apIryMEHTAIlUH, IPUBEJCHHON YYaCTHUKOM B padoTe, yMeHHs paboTaTth ¢
MIOJIOKEHUSAMU COOTBETCTBYIOILIUX IPaBOBBIX aKTOB. YuurtsiBaeTcs
NOCJIEI0BATEIbHOCTh HM3JI0XKEHUSI M Haluuue COOCTBEHHOM MO3MLMHU, KOTOpas
pa3BepHYTO MPEACTABIIEHA B TEKCTE PA0OOTHI U COOTBETCTBYET MO CMBICITY JAHHOMY
oTBeTy. B 1eom, paboThl yUacTHUKOB OLICHUBAIOTCS 1O CTENEHU MPHUOIMKEHUS K
IIPEICTABIICHHOMY BBIILIE OTBETY.

3ananme 2. Amepuxkanckum punocogpom Pooepmom Ho3uxkom 6 KHuze
«Anapxus, cocyoapcmeo u ymonus 0vli1 npeO10HceH MblC/IeHHbLIL IKCHEPUMEHM
noo ycinoeHviM Hazeanuem «Mawiuna no npou3eo0cmey JAUUHO20 ONbLIMAY.
Cooeporcanue  0AHHO20  MBICIEHHO20  IKCHEpUMEHmA  CHOPMYAUPOCAHO
cnedyrwuwgum oopazom: «llpeononoscum, umo cywecmeosaia Obl MAUUHA NO



npoU3800CM8y TUUHO20 ONbIMA, KOMOPAs Mo2id Obl 0becnedums am 000U ONblm
no eauemy xcenauuro. Kpymole netiponcuxonocu mo2iu 6wl npocmumyiuposams
8awl MO32 max, Ymoowvl 8bl NOUYBCMBOBANU, OYOMO COUUHseme GeIUKUL POMAH,
3HAKOMUMECH ¢ KeM-HUOYOb Ul yumaeme unmepecHyio knuey. M 6cé smo apemsi 6ol
Obl niasanu 6 pezepgyape ¢ NOOKMOUEHHbIMU K MO32)y I1eKkmpooamu. Bol
coznacumecs NOOKIIOYUMbCSL K MAKOU MAUWUHE HA 8CIO HCU3Hb, NPEeO8APUMENbHO
3anpocpamMmMuposas 6ce coobImus, KOMopwvle OONHNCHbL C 8AMU NPOUOUMU?...
Pazymeemcs, noxa 6wt nooxknrouenwvi, vl He OyOdeme 3HAMb, YMO HAXOOUMECH 8
peszepsyape, vl Oydeme OymMamv, 4mMoO 6CE NPOUCXOOUM HA CAMOM OeJle...
Tooxknouumecw iu 6b1?»

IIpeocmasvme cebe, umo maxkasa mawiuna OvlIa CO30aHA KAKOU-TUOO
POCCUIICKOUI KOMMEPUYECKOUl opzanu3auueil, U 6n0CJ1e0CmMeun Ima op2aHu3auus,
npeosapumenbHo 3apyuusuuch 20CyY0apCmeeHHOl nHO00EPHCKOIl, AHOHCUPOBANA
603MOMCHOCHb 3AKTI0YEHUA 002080P08 B603ME30HO20 OKA3AHUA YCaye C
KOHKpemHbIMU (hpuzuuecKumu JUyamu Ha ux noxcusHeHnoe nookawuenue. Ilpu
IMOM  opeanuzayus Opanra Ha ceda  00A3amenbCmeo  NOHCUZHEHHO
noooeprcusams HcuzHeoeaAmeabHocmy op2anusma @Quzuveckozo auya. Ilena
002080pa nPeono1azanac, 6ecbMa 3HAUUMENbHOIU.

Apzymenmuposano omeemvme Ha ciedyrouiue 6onpocwvl: Bozmoocno nu
3aKI0UeHUE MAKUX 002080P06 C MOUKU 3PEHUA OCUCMBYIOULe20 POCCUIICKOZ0
3akonooamenvcmea? Chopmyaupyiime eapuanmol peuteHus npooaemuvl
npasocnocoonocmu, O0eecnocooOHocmu U O0eJUKMOCROCOOHOCMU (u3UuUecKo20
AUUA, ¢ MOMEHmMA €20 NOOKNI0YEeHUA K MAuluHe 00 MOMEHMA cMepmu, eciu
nPeOno0HCUMb, YMO 3aKIAI0UEHUE MAKUX 002060P08 0YOent 8603MONHCHBIM.

MakcuMaJIbHOE KOJIN4YecTBO 0a/L10B -50 0a/1710B

1. OtBert: Vcxo/s u3 00111€paBOBOTrO MPUHIINATIA, H3JI0’KEHHOTO B 11. 2 CT.
l un. 1 cr. 9 I'paxknanckoro koaekca P® rpaxaane ocylmecTBISIOT CBOU MpaBa Mo
COOCTBEHHOMY YCMOTPEHHIO, TO €CTh CBOEH BoJIeH U B cBoeM uHTepece. I1. 2 ¢t. 9
'K npenycMOTpeHo, 4TO OTKa3 JIUIl OT OCYIIECTBICHUS MPUHAJJICKAIIMX UM TIpaB
HE BJIEYET MPEKpalleHus: 3TUX MpaB, 3a UCKIIOYEHHUEM CIy4aeB, YCTAHOBJICHHBIX
3aKOHOM (HampuMmep, OTKa3 OT MpaBa COOCTBEHHOCTHM Ha Bellb). [Ipeaensi
OCYILIECTBJICHUSI TPaXJIaHCKUX TpaB ycTtaHoBieHbl cT. 10 'K (3moymorpebieHue
MIPaBOM) M, B OCHOBHOM, CBSI3aHBI C HEJIOMYIIEHUEM MTPUUUHEHUs JT1000r0 yiiepoa
HWHTEpecaM JIPYTHUX JIUIl, TOCYapCTBa, OOIIECTBA B IIEJIOM.

I'paxxnane cBOOOJHBI B YCTAaHOBJIEHWH CBOUX IpaB W OOS3aHHOCTEW Ha
OCHOBE JIOTOBOpA U B ONIPEICTICHUH JIFOOBIX HE TPOTUBOPEYAIINX 3aKOHOIATEIIbCTBY
ycioBuii goroopa (1. 2 cT. 1 u ct. 421 I'K). [Ipunnun cBo60161 JOTOBOpA SBISETCS
OCHOBOITOJIATAIONIMM TPUHIIMIIOM TPAXITAHCKUX MPABOOTHOIICHUH, a TaKxKe
KOHCTUTYITUOHHBIM MPUHITUTIOM, 0OCCIICYHBAIONIUM PEATM3AIUI0 SKOHOMUYECKON
CBOOO/IBI TPAK/IaH.

Takum oOpa3om, Ha TIEPBBIN B3I, 3aKIIOYCHHE JOTOBOpAa HAa OKa3aHUE
yCIIyT, NpeaycMaTpuBarONIUX (AKTUUECKUN yXOJl TpakJaHWHA B BUPTYaIbHYIO



peasbHOCTh, JOMYCTUM. ['paxkaaHuH, perarouui MOKU3HEHHO MOAKIIOYUTHCS K
MaIuHe, KoTopas OyJeT TeHepUPOBaTh €ro BUPTYAIbHYIO KU3HB U MOIICPKUBATH
B OMPEJEIICHHOM COCTOSIHHH XU3HCHHBIC QYHKIIMHA (HU3UIECKOTO TeJa, eUCTBYET
CBOCH BOJIEH, 110 CBOEMY YCMOTPEHHIO, CO3HATEIHLHO OTKA3bIBAETCS OT peaTU3aIiu
CBOMX TIpaB B pealbHOM Mupe. K Tomy ke ACHCTByIOIee 3aKOHOIATEIHCTBO
COJICP)KUT HMHCTHUTYTHI, TO3BOJIIONIME OOCCICUYUTh HMMYIIECTBEHHBIE HHTEPECHI
rpaxJaaHruHa (HampuMep, yCTAaHOBJICHHE TATPOHAXKA HAJT IEECTIOCOOHBIM JIUTIOM (CT.
41 TK), 3axirodyeHue JJOTOBOPOB TMOPYYEHHS, JOBEPUTEIHHOTO YIPaBICHUS
UMYIIECTBOM, CTPaxOBaHUSl >KU3HH, 3J0pOBbS, MMYIIECTBA, COCTaBIICHUE
3aBellaHus U T.1I.).

BMmecte ¢ Ttem, B coorBerctBUM ¢ M. 3 cT. 17 Koucrutynuu P®
OCYUIECTBJICHUE TIPaB M CBOOOJA TpaKJaHWHA HE JOJDKHO HApyllaTh MpaBa H
cBoOOnbl npyrux Jmin. Konctutymuss P® mpemycMmarpuBaeTr HCIOIHEHHE
00s13aHHOCTEH TPaKIAaHWHOM — K TPHUMEPY, BOCIUTAHHUE HECOBEPIICHHOJICTHHX
neter, 3a00ta 0 HeTpyaocnocoOHbIX poauTensx (cr. 38 KoHcrturynum); ymiara
HajmoroB W cOopoB (ct. 57 Koucturyuum); 3ammra OtedyectBa (cT. 59
Konctutymuu). OgHMM W3 OCHOBOIIOJIATAIONINX MPHUHITUIIOB yTOJOBHOTO |
aIMUHUCTPATUBHOTO MPaBa SBISICTCS MPUHIIAIT HEOTBPATUMOCTH HaKa3aHUSI.

YuuThiBas BBHINICH3I0KEHHOE, BEJIMKAa BEPOSTHOCTh, YTO JOTOBOpP 00
OKa3aHWH OTMHMCAHHBIX B 3aJaHUM yCIYT OyaeT Mpu3HAaH HAYTOXHBIM COTJIACHO CT.
169 I'paxknaHCKOro KOJEKCa Kak CHeliKa, COBEPIICHHAs C IIeJIbI0, 3aBEeIOMO
MPOTUBHOW OCHOBAM TMPABOIOPSIIKA W HPABCTBEHHOCTH, €CJIM TpakIaHUH,
3aKJTIOYMBIINN TaKOW JOTOBOP, UMEET MAJOJETHUX JETeH, HETPYIOCIOCOOHOTO
CyNpyTa, pOAUTEINCH; TOJIEH K BOMHCKOM CITy’k0e; COBEpIUI MpaBOHAPYIIECHUS, 3a
KOTOpbIE HE TIOHEC OTBETCTBEHHOCTH.

Taxke cepbe3HbIE COMHEHHS BBI3BIBACT HAJUICKAIEE HCIOJHEHUE ITOTO
norosopa. Ilo ycmoBusM 3amaHusi TIpeANoJiaracTcs IMOKU3HEHHOE 3aKIIIOUCHUE
noroBopa. HMcxonss ©3 CHUCTEMHOTO TOJKOBaHUS MoOJIokeHud cT. 310
(oIHOCTOPOHHMI OTKa3 OT o0si3aTenbeTBa), cT. 450.1 (0TKa3 OT JOTrOBOpa WU OT
OCYILIECTBJICHUS MPaB MO JI0TOBOPY); 782 (OAHOCTOPOHHMM OTKA3 OT MCIOJHEHUS
JIoroBOpa BoO3Me3qHOro okazanusi ycnyr) ['K PO, cymectBa porosopa,
3aKJTFOYCHHOTO Ha HEOMPEACICHHBI CPOK, MPEACTABISACTCS KpaiHE CIIOKHBIM
peanm3anys mpaBa 3akazuuka (TpakJIaHWHA) Ha OTKa3 OT OMHCAHHOTO B 3aJlaHUU
JIOTOBOPA, MOCKOJIBKY CYIIECTBYET PUCK, UTO TPaXAaHUH, TPeObIBas B BUPTyaTbHON
peanbHOCTH, JMOO TEPEeCTaHEeT OCO3HABaTh, YTO OH MPOKHBAET BBIIYMAHHYIO
KU3HB, THO0 HE CMOXKET BBIPA3UTh C JIOCTATOYHON CTETICHBIO OMPEACICHHOCTH CBOE
BOJICU3BSBIICHHE HA OTKA3 OT JIOTOBOPA.

2. Brelpaxkaem Hamexmy, 4TO Naxe B JajJekoM OyayimieM Bompoc o0
OTPaHUYCHHUH MPABOCTIOCOOHOCTH (DU3UYECKOTO JIMIla B IICJIOM HE BO3HHKHET.
Bo3morkHa pa3paboTka mporieyphl MPU3HAHKS TPpaKIaHWHA, 3aKTI0OYNBIIETO TaKOH
JIOTOBOP, HEJACECIIOCOOHBIM M YCTAaHOBJICHHE HAJl HUM OIneKu. OTIEKyH CMOXKET He
TOJIBKO OCYIIECTBIIATh BCE HOPHIAMYCCKH 3HAYMMBIC JICHCTBHS 3a CBOETO
MOJIONIEYHOT0, HO M KOHTPOJIMPOBATh HaJICXKAIee HMCIIOJHCHUE OpTaHHM3aIlueH,
TpeaIararonieil yCIyr Mo yXo/ay B BUPTYaJbHYIO peabHOCTh, BCEX 003aTEIbCTB
10 JIOTOBOPY U COOJTIOJIEHUE UHTEPECOB 3aKa3urKa (T0I0MEeYHOT0).



Takxe BO3MOXHO TpPH MAacCOBOM 3aKJIIOUEHHHM MOJOOHBIX JIOTOBOPOB U
(bopMHUpPOBAHUN YCTOWYUBBIX COIMATBHBIX CBS3CH B BUPTYAIbHON peaTbHOCTH, TSI
TAaKOTrO aJbTEPHATUBHOTO MHUpa OyJEeT BBEIEHO OOIee MPaBOBOE PETyJIMPOBAHUE
BCEX BHJOB OOIIECTBEHHBIX OTHOUICHWM, HANOMUHAIONIEE PEryJIUPOBaAHUE
peaslbHOM KHU3HU, B TOM 4YHcIe OyayT pa3paboTaHbl MPOLEAYphl MPUBICUYCHUS K
OTBETCTBEHHOCTH 34 IPABOHAPYLIEHNUs, COBEPLICHHBIE B BUPTYAIIbBHOM MUDE.

OtBeThl ydyacTHUKOB OnuMnuaabl OIEHUBAIOTCA KIOPU C TOYKH 3PEHHUS
MOJIHOTHI APTYMEHTAIINH, IPUBEJICHHON YYaCTHUKOM B paboTe, yMeHUsl paboTaTh ¢
MOJIOKEHUSIMHA COOTBETCTBYIOIINX IIPaBOBBIX aKTOB. VYuuteiBaeTcs
MOCJIEIOBATEILHOCTh M3JI0KEHUS W Halu4yhe COOCTBEHHOW MO3WIIMU, KOTOpas
Pa3BEPHYTO MpEJICTABIIEHA B TEKCTE paOOThl U COOTBETCTBYET MO CMBICITY JAHHOMY
oTBeTy. B 11eom, paboThl y4aCTHUKOB OIIEHUBAIOTCS 1O CTETICHH MPUOINKEHUS K
MPEACTABICHHOMY BBILIE OTBETY.

Makcumanvnoe Koauuecmeo 0a/17106 3a 6bINOJHEHUE 6CEX 3A0AHUTL OMOOPOUHO20
ymana — 100 6annoe



